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ment of this condition, pp. 409, 423; see also Fisher v. Blight, 2 Cranch 358. 
Language more closely restricting the judiciary has at times been used. Civil 
Rights Cases, 109 U. S. 3, 51. But the court has hitherto justified discrimina- 
ting statutes by establishing positive grounds of distinction. Legal Tender 
Cases, 12 Wall. 457; Minneapolis, &->c, Ry. Co. v. Beckwith, 129 U. S. 26. 
So it has positively shown the reasonableness of classifications of taxable 
property. Magoun v. Bank, 170 U. S., 283, 294; but see Am. S. R. Co. v. 
La., 179 U. S. 89, which is theoretically the sound rule. Cooley, Const. 
Lim. 393. In failing to require this positive justification, the court has 
advanced a step. 

Constitutional Law — Habeas Corpus — Exclusion of Chinese. — United 
States v. Sing Tuck et al., 24 Sup. Ct. 621. — Chinese persons claiming 
United States citizenship, but offering no proof, upon being refused admission 
to this country, obtained writs of habeas corpus without first making appeal to 
the Secretary of Commerce and Labor. Held, that such appeal is pre- 
requisite to an appeal to the courts, and that due process of law is not 
disregarded by the Chinese regulations of the Department of Commerce and 
Labor. Mr. Justice Brewer and Mr. Justice Peckham, dissenting. 

That the statutes may constitutionally make the authority of executive 
officers exclusive in the case of aliens is well established. Fong Yue Ting v. 
U, S., 149 U. S. 698. The court in the principal case expressly disclaims de- 
ciding whether their decisions may be made final upon the facts of citizenship, 
referring to 'Cos Japanese Immigrant Case, 189 U. S. 86; Fok Yung Yo v. U. 
S., 185 U. S. 296; and Chin Bak Kan v. U. S., 186 U. S. 193, as the available 
precedents if a decision of this point should become necessary. In the district 
court it has been held that the question of citizenship is one which cannot be 
committed for final decision to executive officers. U. S. v. Yee Mun Sang, 
93 Fed. 365. But the tendency both in the Supreme Court and in the lower 
courts seems to be in the other direction. That a claim of citizenship is not 
enough to affect the finality of the jurisdiction of a United States Commissioner 
was decided in Chin Bak Kan v. U. S., supra, but in that case the commis- 
sioner's judgment had been already affirmed by the district court. In the case 
of an alien, irregularity in conducting the hearing, and a refusal to hear 
cumulative testimony have been held not to constitute grounds for review by 
the courts. In re Leong Youk Tong, 90 Fed. 648. See also In re Lee Ping, 
104 Fed. 678. 

Constitutional Law — Validity of Municipal Ordinances — Bill 
Boards.— Bill Posting Sign Co. v. Atlantic City, 58 Atl. 342 (N. J.)— 
Held, that an ordinance forbidding the construction of signs upon private 
property, regardless of whether such signs are a menace to the public safety, 
is unconstitutional, as an attempt to appropriate private property to public use 
without compensation. 

Municipal ordinances against bill boards are generally enacted on grounds 
of public safety. Whether they are upheld as safety measures, Rochester v. 
West, 164 N. Y. 510, or held to be unreasonable, Crawford v. Topeka, 51 
Kan. 756, they do not purport to prohibit upon the ground of unsightliness. It 
was held in People v. Green, 83 N. Y. Supp. 460, that a statute giving a 
municipality unlimited power to regulate the erection of signs upon private 
property is inimical to the constitutional provision. But the limitation of height 
of bill boards to six feet has been upheld as a proper safety measure. Rochester 
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v. West, supra. It is conceded that the police power is adequate to re- 
strain offensive noises and odors, and it is argued, Freund Police Power, § 
182, that a statute affording similar protection to the eye would not be uncon- 
stitutional ; that it would only be an amplification of a recognized principle, 
and not the creation of a new one. 

Criminal Law — Trial — Effect of Waiver of Argument by Accused. — 
Cunningham v. People, 71 N. E. 389 (111.) — When after the opening argument 
in a prosecution for rape the defendant waived the right to address the jury, 
held, that the people had no further right to address the jury. 

The discretion of the court as to the opening and closing argument in 
criminal cases is allowed a wide range, even in the Code states. This discre- 
tion once exercised is seldom disturbed. Vines v. State, 19 S. W. 545. An al- 
most unbroken line of authority permits each of two states' attorneys to 
address the jury, regardless of whether the defense presents argument or not. 
State v. Stewart, 9 Nev. 120. In the principal case this was not done in the 
trial court, but the first states' attorney was allowed to address the jury after 
he had closed his argument. As is shown in Barden v. Briscoe, 36 Mich. 255, 
the effect is apt to be to cut the plaintiff off from half his argument, a result to 
which the defendant has no absolute right. 

Discharge of Servant — Malicious Procurement. — Lancaster v. Ham- 
burger, 71 N. E. 289 (Ohio). — Held, that where a patron of a railroad com- 
pany secures the discharge of a conductor because of rudeness, he incurs no 
liabilities to the conductor, even though actuated by malice. 

This case bears an analogy to the "strike order" cases, but even the 
opinions in the latter favorable to recovery against the person ordering the 
strike are not based on the element of malice; Allen v. Flood (1898) App. 
Cases, 1 — 81. Quinn v. Leatham (1901) App. Cases, 495 ; it being absolutely 
settled that while malice has some importance in the commission of an illegal 
act, it is of no importance where a person keeps within his legal rights, Paine 
v. Chandler, 134 N. Y. 385. However, there are cases in which this is not so, 
especially in the exercise of property rights ; see Chesley v. King, 74 Me. 164. 
'A wanton infliction of damage can never be a right.' Burke v. Smith, 69 
Mich. 380. But as the opinion in the principal case forcibly suggests, if 
absence of malice were necessary to safely report the misconduct of a servant, 
his chance of immunity would grow proportionately to the enormity of his 
offense. 

Husband and Wife — Husband's Liability for Wife's Torts. — Goken v. 
Dallugge, 99 N. W. 818 (Neb.). Held, that'the common-law rule that a hus- 
band is liable jointly with his wife for torts committed by her in his presence, 
does not exist in Nebraska. 

The common-law rule holding the husband liable for the wife's tort's, 11 
Kent's Com. 149, has been abrogated by statute in several of the states but 
the decision in the principal case, following Martin v. Robson, 65 111. 129, 
proceeds upon the theory that in giving the wife the right to manage her 
separate property, the law has so modified the disabilities of the wife and the 
rights of the husband as to remove the reason for holding the latter liable for 
the torts of the former. 

In repudiating this doctrine it was said in Quick v. Miller, 103 Pa. 67. 
"A statute will not be deemed to exempt a husband from the common-law 
liability for his wife's torts unless it expressly so declares." Married Women's 
Property Acts have been passed in most of the states and has been held 



